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IN TMll SUPREME COIJRT OF THE STATE OF IDAIT0

STATE OF IDAHO,
PlaintiffIRespotldcnt,
vs.
JAMES A. ALLEN,
DefendantIAppellaiit.
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REPLY BRIEF OF APPELLANT
Appeal from the District Court of the Secoild
Judicial District of the State of Idaho
In and For the County of Latah

HONORABLE JOI-W R. STEGNER
District Judge

Deborah Whipple
NEVIN, BENJAMW, McKAY & BARTLETT LLP
303 West Bannock
P.O. Box 2772
Boise, ID 83701
(208) 343-1 000

IDAHO ATTORNEY GENERAL
Kenneth Jorgensen
Deputy Attorney General
Criminal Law Division
P.O. Box 83720
Boise, ID 83720-0010
(208) 334-2400

Attorneys for Appellant

Attorneys for Respondent
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11. ARGUMENT I N REPLY

A. The Evidence was Tns~~fl'icient
to Convict Mr. Allen of Attemnted Ral~e
As set out in Mr. Allen's Opening Brief, the evidence was insufficient to convict Mr.
Allen of attempted rape. Appellant's Opening Brief at pages 17-20. Specifically, there was not
p r o d of a commencement of the cons~~mmation
of a CI-ime,but rather, proof of vague statements
about a possible sexual encounter that may or may not be consensual sometime in an unspecified
future. State 1). Glass, 139 Idaho 815, 87 P.3d 302 (Ct. App. 2003), rev. denied. See also, Stctte
11.

Gmzian, 144 Idaho 510, 164 P.3d 796 (2007).
The state has argued in response that the attempted rape occurred not when Mr. Allen

called Ms. Hoskins at the sheriff's office and talked about seeing her one last time before he
moved to Louisiana, but rather when he asked her to come to his house earlier that day or
possibly the day before. The state argues in a footnote that the telephone call while Ms. Hoskins
was at t h e sheriff's office happened after the attempt, was not a new attempt, and does not show
a lack of evidence. Respondent's Brief, p. 7, ftnt. 1.
Even if the state's assertion that the attempted rape occurred before the telephone call at
the sheriff's office is accepted, there was not sufficient proof.
Ms. Hoskins testified that Mr. Allen wanted her to come to his house on November 8 "to
have sex." Tr. Vol. ID, In. 19 -23. She never testified, nor do the transcripts of the phone
messages presented to the jury indicate, that he wanted her to come over to his house to have
non-consensual sex. And, in fact, the evidence was that Ms. Hoskins understood Mr. Allen's
request to be one for consensual sex and, as she did not wish to have sex, she did not go to his
house. Without testimony from Ms. Hoskins that Mr. Allen intended for her to come to his

house io'be raped, as opposed to coming over to havc consensual sex, or without statements froin
Mr. Allen in the phone messages presented lo the j ~ ~ that
r y he intended rape, there is not proof
that Mr. Allen had taken a step to commence a crime Glciss, suprtr; Grazinrz, supra
Given the failure of proof, Mr. Allen requests that this Court reverse his conviction Tot
attempted rape and enter a judgment of acquittal

B. The Issue Raised on Cross-Appeal is Moot
The state has argued on cross-appeal that the District Court abused its discretion in
limiting the scope of the no contact order. Respondent's Brief at pages 8-9. However, as noted
in

MI-.Allen's Opening Brief at page 2, the District Coc~rtamended its no contact order to include

all persons requested by the state. SR 13. Thus, the state's cross-appeal is moot,
An issue becomes moot if it does not present a real and si~bstantialcontroversy
that is capable of being concluded through juclicial decree of specific relief.
Mootness applies when an appellant lacks a legal interest in the outcome.
Mootness also applies when a favorable judicial decision would not result in any
relief. This Coi~rtmay only review cases in which a judicial determination will
have a practical effect on the outcome.
Feizr~.v. Noah, 142 Idaho 775, 779, 133 P.3d 1240, 1244 (2006) (internal quotations and citations
omitted).
The iss~iethe state raises in cross-appeal is moot. Indeed, the state has made no argument
that the issue is not moot. Therefore. the issue raised should not be addressed.

111. CONCLUSION

For the reasons scL forth in the Opening Briei and ;ihovc. Mr. Allen requests that his
conviction for attempted rape be reversed.
Respectfi~llysubmitted this

Deborah Whipple
Attorney [or Appellant James Allen
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